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Arising out of Order-In-Original No . 06 to 07/AC/DEMAND/17-18 Dated:

31/08/2017
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

T ardrernd/afaarér &1 &A1 TaH 9T (Name & Address of the Appellant/Respondent)
M/s Encore Natural Polymers Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:

(1) &) @) mmaﬁmﬁmw%@rwmmmmméﬁﬁﬁ@m

R Y ITURT W HF & S IO e et W, N A, fae FeArer, Tored

feverrar, ey HfSr, ST QI #7eT, HEQ ARY, 75 Reel-110001 T - ST TR |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. : ‘
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- .
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(a) the spécial'.ﬁench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to classification valuation and.
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(b) To the west! regional bench. of C_usftoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New-Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in'case of appeals other-than as mentioned in para-2(i) (a) above. '
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The appeal to the Appellate Tribunal shall be filed in; quadruphcate in form EA-3 as -
prescribed under Rule 6 of Central Excrse(Appeal) Rules,” 2001 and: shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

" 'Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excnsrng Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. ae the case may be, and the order of the adjournment - .
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled | item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

* . pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act; 1944 Sectron 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall lnclude
(i  amount determlned under Section 11 D; ° '
(i)  amount of erroneous Cenvat Credit taken
(iii) ~amount payable under Rule 6 of the Cenvat Credlt Rules

svmat#wa@r%ﬁmﬂaw@m%m&m&mmammmﬁaﬁaammﬁm
marrm-a;W%amamwsﬁ'rwmaugﬁaﬁaﬁaama;10%Wwﬁmm%l

in view of above an appeal agai nst thls order shall lie before the Tnbunal on payment of 10%:
of the duty demanded-Where dut)J or duty and penalty-are in dispute, or penalty, where penalty

alone is in dispute.”
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M/s Encore Natural Polymers Pvt. Ltd., Plot No. 227 / 233 G.L.D.C., Naroda,
Ahmedabad — 382330 (hereinafter referred to as ‘the appellant’) who is engaged in the
‘manufacture and sale of Guar and Natural Gum derivatives falling under Chapter
13023230 of the first schedule to the Central Excise Tariff Act, 1985 9CETA, 1985). The
appeal have been filed against Order-in-original No.06t007/AC/DEMAND/17-18 dated
314/08/2017 (hereinafter referred to as ‘the impugned order’), confirming the demand
for Rs.2,55,113/- for the period of September-2010 to May-2015 and Rs.13,319/- for
the period June-2015 to May-2016 being CENVAT credit on outward Courier service
availed by the appellant, under Rule 14 of CCR, 2004 read with Section 11A(1) of CEA,
1944 along with interest under Rule 14 of CCR, 2004 read with Section 11AB / AA of
CEA, 1944 and imposing a penalty of Rs.34,632/-, Rs.1,10,240/- and Rs.5,000/- on the
appellant under Rule 15(2) /(1) of CCR, 2004 read with Section 11AC ‘of CEA, 1944.
The impugned order has been passed by by Assistant Commissioner, Central Excise &
CGST, Division-l, Ahmedabad-North (hereinafter referred to as ‘the adjudicating

authority’).

2. Being aggrieved by the impugned orders, the appellant has preferred the instant

appeal mainly on the following grounds:

i. In the matter of Order-in-original No.06to07/AC/DEMAND/17-18 dated 31/08/2017, the
Courier service was not in relation to the appellant’s finished goods but mainly utilized in
relation to documents and in some cases it is in relation to samples. When the service is
in relation to document or sample, question of place of removal has no significance. The
appellant relies on Cadila healthcare Ltd. - 2013 (30) STR 3 (Guj); Apar Industries Ltd. —
2011 (23) STR J 194 (Guj.); Apar Industries Ltd. — 2010 (20) STR 624 (Tri.-Ahmd.);
Hindalco Industries Ltd. — 2013 (32) STR 433 (Tri.-Ahmd.) and Parle International Pvt.
Ltd. — 2012 (28) STR 111 (Tri.-Ahmd.). the period prior to September-2014 is_clearly
barred by limitation. Since the payment is not payable, the question of interest and
penalty does not arise.

3. Personal hearing in the matter of both the instant appeal along with another
appeal filed by the appellant against Order-in-original No.05/AC/DEMAND/17-18 dated
31/08/2017 was held on 23/01/2018 attended by Shri S.J. Vyas, Advocate. The learned
Advocate reiterated the grounds of appeal made additional written submissions in as

follows:

1) The appellant has submitted in the additional submissions that the matter pertaining to
admissibility of input credit on Courier service is directly covered by the decisions in

Cadila healthcare Ltd. — 2013 (30) STR 3 (Guj); Apar Industries Ltd. — 2011 (23) STRJ -

194 (Guij.); Apar Industries Ltd. — 2010 (20) STR 624 (Tri.-Ahmd.); Hindalco Industries
Ltd. — 2013 (32) STR 433 (Tri.-Ahmd.); Parle International Pvt. Ltd. — 2012 (28) STR
111 (Tri.-Ahmd.); Parimal Glass Ltd. -2012 (286) ELT 414 ( Tri.-Ahmd.); Mark Exhaust
Systems Ltd., -2011 (4) TMI 925 — CESTAT, Delhi; Nikamal Ltd. — 2012 (98) -
CESTAT, Ahmedabad. The demand is also barred by limitation for the period prior to

September, 2014. Demand not tenable, therefore, interest and penalty cannot be .

imposed.
4, | have carefully gone through the facts of the case on records and submissions

made by the appellant in the grounds of appeal.

5. The impugned credit pertains to ‘Outward Courier’ service and there is no disp‘"ute

regarding the fact that the outward courier service was used in relation to.docurﬁénts

and samples, where the place of removal has no significance. In the case of Hindalco . .
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" Industries Ltd., vs CCE, Vapi — 201 3 (32) S.T.R. 433 (Tri.Ahmd.), it has been held that

the courier service used for sending'dbcumen'ts to head office and to the customers is
definitely relatable to manufacture and the issue is covered by the decision in the case
of CCE, Vapi vs Parle International Pvt. Ltd. — 2012 (28) S.T.R. 111 (Tri.-Ahmd.) where
it. has been held that sending samples to the customersjcorrespondence with head
office from the factory are definitely relatable to manufacture and therefore, clearly the
courier service falls under the definition of category of input service especially when
there is no indication in the records to show that the courier service was clearly
recognizable as the one which was received after the removal had taken place. These
case laws are directly relevant to the facts of the instant appeal and hence relying of

these case laws | find that the impugned credit is admissible. The appeal is allowed.
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The stands disposed of in above terms. 3'5\\9\3, —
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Date: 24/ O\ /2018

Attested

(K./JactSE(S.§ “)
Superintendent (Appeals-l)
Central Excise, Ahmedabad.

ByR.PAD.
To L
1) M/s Encore Natural Polymers Pvt. Ltd.
Plot No0.227/233 G.I.D.C. Naroda,
Ahmedabad — 382 330.

Copy to: .
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad North.
3. The Additional Commissioner, C.G.S.T.(System), Ahmedabad North.
4. The Deputy Commissioner, C.G.S.T. Division: |, Ahmedabad North.
. Guard File.
6. P.A.






